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The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 

 1.  TIME:  9:00   CASE#: MS21-0241 
CASE NAME: SANDHU VS SOUZA 
HEARING ON DEMURRER TO UD COMPLAINT of SANDHU FILED BY FRANK 
SOUZA 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to the complaint is sustained with leave to amend. 
 
Defendant maintains that the unlawful detainer complaint is fatally defective because it lists an 
address that does not exist. The actual property is in the City of Pleasanton, not San Ramon, as 
stated in the complaint. Plaintiff was apparently unaware that portions of Pleasanton are in 
Contra Costa County and therefore listed the property as San Ramon. Since a judgment could 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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not be granted based on the incorrect address stated in the complaint, plaintiff must amend the 
complaint. 
 
Defendant’s demurrer based on another action pending is overruled. The court could not 
evaluate the claim as defendant failed to provide proof of the other action.  
  
Requests for Judicial Notice 
 
Defendant’s request for judicial notice of his complaint against multiple defendants is denied as 
defendant failed to attach the correct pleading. The request to notice the title search for the 
property from the Contra Costa County Assessor’s office is granted. 
 
Plaintiff’s request to notice the grant deed of the property is also granted.  
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02415 
CASE NAME: ALONSO VS. FRENCH 
HEARING ON MOTION TO/FOR AMEND COMPLAINT FILED BY ALMEDA ROSE 
ALONSO 
* TENTATIVE RULING: * 
 
Before the Court is a motion by plaintiff for leave to amend her complaint to name the Estate of 

Arthur E. French as defendant. For the reasons set forth, the Court grants the motion on the 

terms stated in this ruling.  

Defendant Arthur E. French died in June 2021 after this action was commenced. Plaintiff seeks 

leave to amend her complaint to name the Estate of Arthur E. French as defendant and has 

agreed to limit any recovery to the $2,250,000 policy limit of the deceased's insurance coverage 

for the claim, pursuant to Probate Code §§ 550 and 552.  

There is a liberal policy of allowing amendment of pleadings in the interests of justice under 

Code of Civil Procedure §§ 473(a) and 576. Defendant does not oppose Plaintiff being granted 

leave to amend.  

The only dispute between the parties is a provision in Plaintiff's proposed order which would 

preclude the deceased's daughter from sitting at counsel table during the trial. Whether the 

deceased's daughter or any other person may sit with defense counsel during trial is an issue 

beyond the scope of a motion for leave to amend a pleading. The Probate Code statutes cited 

by Plaintiff in support of the motion do not address the issue, though one provision implicitly 

supports a personal representative of the estate participating at trial even though the action is 

prosecuted against the estate and the insurer. (See Prob. Code § 552(a) ["Further proceedings 

shall be in the name of the estate, but otherwise shall be conducted in the same manner as 

if the action were against the personal representative." (emphasis added)].)  
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The issue should be addressed through a motion in limine or other appropriate pretrial motion 

concerning the conduct of the trial. The Court declines to rule on Plaintiff's request on this 

motion. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02071 
CASE NAME: EVANGELINA DAVID VS VIVINT SOL 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
EVANGELINA R DAVID 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s attorney to be relieved as counsel is granted. The court will sign 
the order provided. 

  

 4.  TIME:  9:00   CASE#: MSC20-02321 
CASE NAME: LAWLER VS ASBURY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 

  

 5.  TIME:  9:00   CASE#: MSC21-00187 
CASE NAME: VINER VS CONTRA COSTA COUNTY 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S SECOND AMENDED 
COMPLAINT FILED BY RAMON BERGUER, M.D.,, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendants Contra Costa County ("County") and Ramon 

Berguer, M.D. (collectively "Defendants") to strike portions of Plaintiffs' Second Amended 

Complaint ("SAC"). For the reasons set forth, the motion to strike is granted in part and denied 

in part. The motion to strike the word "first" in references in the SAC to the "first" amended 

complaint at the following page and line numbers of the SAC is granted: p. 2, lines 4, 7, 9, 15, 

20, 23, and 28, page 3, lines 3, 11, 12, and 19, p. 10, line 22, and page 11, line 28. The motion 
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to strike paragraph 56 and 57 of the SAC is also granted. The motion to strike paragraph 38 of 

the SAC is denied. 

Background 

Plaintiff Vyacheslav Viner ("Slava") alleges his doctor defendant Ramon Berguer, M.D. 

committed professional malpractice in performing Slava's hernia surgery and his treatment. 

Plaintiff Slava alleges the Contra Costa Regional Medical Center ("medical center"), on whose 

behalf the County is appearing in the action, is vicariously liable for Dr. Berguer's negligence as 

his employer. Plaintiff Ilga Viner ("Ilga") is Slava's wife.  

The Court previously sustained Defendants' demurrer to the first amended complaint ("FAC"). 

Plaintiffs' second amended complaint alleges four causes of action: a first and second cause of 

action by Slava for negligence against Dr. Berguer and for vicarious liability for Dr. Berguer's 

negligence against the medical center, and a third and fourth cause of action by Ilga for loss of 

consortium resulting from the injuries to Slava caused by Dr. Berguer's negligence and for 

vicarious liability against the medical center for Ilga's loss of consortium.   

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of 

a pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) 

and (b).) Like a demurrer, the grounds for a motion to strike must appear on the face of the 

pleading or be based on a matter subject to judicial notice under Evidence Code §§ 452 and 

453. (Code Civ. Proc. § 437(a) and (b).) "A motion to strike, like a demurrer, challenges the legal 

sufficiency of the complaint's allegations, which are assumed to be true." (Blakemore v. Superior 

Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 

1253, 1255].)  

It is in the Court's discretion under Code of Civil Procedure § 436 whether to strike portions of 

the complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; 

Colden v. Broadway State Bank (1936) 11 Cal.App.2d 428, 429.) "While a motion to strike is 

addressed to the sound discretion of the trial court [citations omitted], a matter which is essential 

to a cause of action should not be stricken [citation omitted] and it is error to do so [citations 

omitted]." (Clements v. T. R. Bechtel Co., supra, 43 Cal.2d at 242.) (See also Quiroz v. Seventh 

Ave. Center (2006) 140 Cal.App.4th 1256, 1281.) 

Requests for Judicial Notice 

Defendants' unopposed request for judicial notice of the Court's order sustaining the demurrer to 

the First Amended Complaint ("FAC") and of the SAC is granted. Defendants' request for judicial 

notice of the FAC filed with its reply is also granted.  

Analysis 

Plaintiffs do not oppose the motion to strike references to "first" amended complaint in the SAC, 

which Plaintiffs indicate was a scrivener's error. Plaintiffs also do not oppose the motion to strike 

paragraphs 56 and 57 of the SAC in their entirety, based on Defendants' contentions that the 

paragraphs allege breaches of duties owed to Ilga that are not within the scope of a loss of 
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consortium claim and/or allege a claim for negligence by Ilga which was not stated in Plaintiffs' 

prelitigation government claim, Exhibits 1 and 3 to the SAC. The motion to strike those portions 

of the SAC is granted.  

The only remaining portion of the motion to strike in dispute is Defendants' request to strike 

paragraph 38. Loss of consortium is " 'the loss of conjugal fellowship, affection, society and 

companionship which gives rise to the cause of action.' [Citation omitted.]" (Jones v. IDS 

Property Casualty Ins. Co. (2018) 27 Cal.App.5th 625, 631 [quoting United Services Automobile 

Assn. v. Warner (1976) 64 Cal.App.3d 957, 964].)  " 'Consortium' " refers to 'the noneconomic 

aspects of the marriage relation, including conjugal society, comfort, affection, and 

companionship. [Citation.]' [Citation, internal quotations omitted.] Consortium also encompasses 

sexual relations, moral support, and household services. [Citation omitted.]" (Mealy v. B-Mobile, 

Inc. (2011) 195 Cal.App.4th 1218, 1223.) "There is far more to the marriage relationship than 

financial support. 'The concept of consortium includes not only loss of support or services, it also 

embraces such elements as love, companionship, affection, society, sexual relations, solace 

and more.' [Citation omitted.]" (Rodriguez v. Bethlehem Steel Corp. (1974) 12 Cal.3d 382, 404-

405 ("Rodriguez").) "[C]onsortium includes 'conjugal society, comfort, affection, and 

companionship.' An important aspect of consortium is thus the moral support each spouse gives 

the other through the triumph and despair of life." (Id. at 405.) (See also See's Candies, Inc. v. 

Superior Court (2021) 73 Cal.App.5th 66, 86-87 [loss of consortium involves harms to 

noneconomic aspects of marriage]; Civ. Code 1431.2(b)(2) [noneconomic injury, including 

mental suffering, loss of consortium].) 

Defendants move to strike paragraph 38 in its entirety on the ground that the damages Ilga 

alleges are not damages recoverable in a loss of consortium claim, but instead describe 

damages as if Ilga were asserting a direct claim for negligence. In response, Plaintiffs rely on 

the reference in Rodriguez to "general damages" being recoverable for loss of consortium, and 

contend that Ilga's allegations of "general damages" are similar to those alleged by the plaintiff 

spouse in her loss of consortium claim in that case, focusing on the psychological strain suffered 

by the wife in that case and the psychological strain Ilga alleges she suffered in this case. (Opp. 

pp. 5-7; SAC ¶ 38.b; Rodriguez, supra, 12 Cal.3d at 386, 400 ["The loss of companionship, 

emotional support, love, felicity, and sexual relations are real injuries. The trauma of having to 

care for a permanent invalid is known to have caused mental illness." (emphasis added)], 409 

["Mary Anne's prayer for general damages is good and may be supported by proof, if any she 

has, of loss or impairment of her rights of consortium."].)  

In paragraph 38.b.of the SAC, Plaintiffs allege, among other things, that Ilga's anxiety, 

depression, and insomnia all were exacerbated "on account of the physical and emotional 

stress" she suffered as a result of Slava's injuries. Rodriguez was decided on demurrer, and the 

description of the trauma suffered by the wife as a result of her husband's accident in that case 

were derived from the allegations of the second cause of action of the complaint and were relied 

on by the Court in concluding the wife could state a claim for loss of consortium in that case. 

(Rodriguez, supra, 12 Cal.3d at 385, 387, 409 ["In view of our holding herein, Mary Anne's 

prayer for general damages is good and may be supported by proof, if any she has, of loss or 

impairment of her rights of consortium." (emphasis added) [reversing judgment of dismissal of 
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second cause of action].) Accepting the allegations of paragraph 38.b. in particular in this case 

as true and liberally construing those allegations as warranted on a motion to strike, those 

allegations allege Ilga suffered psychological strain from her loss of companionship, solace, and 

moral support from her husband, a loss consistent with the loss encompassed by a claim for 

loss of consortium under the foregoing authorities.  

The wife in Rodriguez did not allege she suffered physical injuries as part of her loss of 

consortium claim as Plaintiffs allege Ilga suffered in paragraph 38.a of the SAC. (Rodriguez, 

supra, 12 Cal.3d at 409.) "General damages," the term Plaintiffs cite in Rodriguez, signify 

damages that necessarily or usually result from the wrongful acts, in this case loss of 

consortium, including noneconomic injury for the loss of companionship, society and other 

aspects of the traditional marital relationship. (See generally Rest. 2d Torts § 904(1) [" 'General 

damages' are compensatory damages for a harm so frequently resulting from the tort that is the 

basis of the action that the existence of the damages is normally to be anticipated and hence 

need not be alleged in order to be proved."]; Stoltz v. Converse (1946) 75 Cal.App.2d 909, 914 

["Damages which necessarily result from the act complained of are denominated general 

damages, and may be proved under the ad damnum clause or general allegation of damage, 

while those which are the natural consequences of the act complained of, and not the necessary 

result of it, are termed special damages."].) 

Defendants ask the Court to strike paragraph 38 in its entirety. Because at least some of the 
allegations of paragraph 38, in particular those in paragraph 38.b, can be construed to state 
facts supporting Ilga's claim for general damages within the scope of a loss of consortium claim 
based on psychological strain suffered by Ilga without her husband's moral support, 
companionship, and solace, in the exercise of the Court's discretion under Code of Civil 
Procedure § 436, the Court denies the motion to strike paragraph 38 of the SAC. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-00187 
CASE NAME: VINER VS CONTRA COSTA COUNTY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of VINER FILED BY 
RAMON BERGUER, M.D.,, CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by defendants Contra Costa County ("County") and Ramon 

Berguer, M.D. (collectively "Defendants") to the third and fourth causes of action of Plaintiffs' 

Second Amended Complaint ("SAC"). For the reasons set forth, and in light of the Court's 

concurrent ruling on Defendants' motion to strike, the demurrers to the third and fourth causes of 

action are overruled. Defendants shall file their answer to the SAC by February 28, 2022. 

Background 

The tentative ruling on the motion to strike sets forth the relevant background regarding the third 

and fourth causes of action by Ilga for loss of consortium and vicarious liability against the 

medical center for her loss of consortium claim. The Court has ruled concurrently that 

paragraphs 56 and 57 of the third cause of action of the SAC should be stricken.  
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Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 

123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318].) In determining whether the complaint 

states a claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as 

a whole and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 

Cal. 4th 1, 6.) The Court also considers matters of which the Court can properly take judicial 

notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.) 

As a general rule, demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry 

Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) The Court nevertheless can sustain a 

demurrer for uncertainty and grant plaintiff leave to amend to address ambiguities in the 

pleading. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [" 

'[U]nder our liberal pleading rules, where the complaint contains substantive factual allegations 

sufficiently apprising defendant of the issues it is being asked to meet, a demurrer for 

uncertainty should be overruled or plaintiff given leave to amend.' [Citations omitted, emphasis 

added.]," quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].) 

A demurrer must dispose of an entire cause of action. (Daniels v. Select Portfolio Servicing, Inc. 

(2016) 246 Cal.App.4th 1150, 1167 ["Ordinarily, a general demurrer may not be sustained, nor a 

motion for judgment on the pleadings granted, as to a portion of a cause of action. [Citations 

omitted.]"]; PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 [reversing trial 

court order sustaining demurrer to one of several distinct incidents of malpractice pled in a 

single legal malpractice cause of action].) 

Requests for Judicial Notice 

Defendants' unopposed request for judicial notice of the Court's order sustaining the demurrer to 

the First Amended Complaint ("FAC") and of the SAC is granted. Defendants' request for judicial 

notice of the FAC filed with its reply is also granted. 

Analysis  

Defendants have made a general demurrer for failure to state a cause of action and special 

demurrers for uncertainty as to Ilga's third and fourth causes of action of the SAC. (Code Civ. 

Proc. §§ 430.10(e) and 430.10(f).) 

The Court in Rodriguez v. Bethlehem Steel Corp. (1974) 12 Cal.3d 382 held "that in California 

each spouse has a cause of action for loss of consortium, as defined herein, caused by a 

negligent or intentional injury to the other spouse by a third party." (Id. at 408.) A cause of action 

for loss of consortium has four elements: " '(1) a valid and lawful marriage between the plaintiff 

and the person injured at the time of the injury; [¶] (2) a tortious injury to the plaintiff's spouse; 

[¶] (3) loss of consortium suffered by the plaintiff; and [¶] (4) the loss was proximately caused by 

the defendant's act.' [Citations omitted.]" (Vanhooser v. Superior Court (2012) 206 Cal.App.4th 

921, 926 [quoting Hahn v. Mirda (2007) 147 Cal.App.4th 740, 746, fn. 2].) Loss of consortium 

https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/4JF9-YWX0-0039-4226-00000-00?page=6&reporter=3061&cite=38%20Cal.%204th%201&context=1000516
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"includes 'conjugal society, comfort, affection, and companionship.' " (Rodriguez v. Bethlehem 

Steel Corp., supra, 12 Cal.3d at 405.)  

The primary ground stated for Defendants' demurrer to the third and fourth causes of action is 

that the causes of action allege disguised negligence claims based on the allegations of 

paragraphs 38, 56 and 57 of the SAC. The Court's ruling on the concurrent motion to strike 

eliminates paragraphs 56 and 57 from the SAC, the paragraphs which allege duties owed 

directly to Ilga by Dr. Berguer and breach of those duties. Striking those paragraphs removes 

from the SAC the allegations Defendants contend allege a claim for negligence not legally 

supported or properly exhausted as it strikes the allegations with two key elements of a 

negligence cause of action, i.e., a legal duty and breach of that duty. (See Ladd v. County of 

San Mateo (1996) 12 Cal.4th 913, 917; Huggins v. Longs Drugs Stores California, Inc. (1993) 6 

Cal.4th 124, 129 [stating elements of negligence in connection with claim for negligent infliction 

of emotional distress].)  

Striking paragraphs 56 and 57, however, leaves the Court to assess whether the remaining 

allegations of the SAC state a cause of action for loss of consortium and for the medical center's 

vicarious liability for the loss of consortium claim in the third and fourth causes of action. The 

Court finds that the remaining allegations of the SAC are sufficient to state those causes of 

action against Defendants. (See, e.g., SAC ¶¶ 1 [Slava and Ilga husband and wife at all times 

relevant to the claims], 9-36 [Slava's injuries proximately caused by medical negligence of Dr. 

Berguer, and prior to first surgery, Plaintiffs enjoyed "traditional privileges of their marital 

consortium, including without limitation conjugal fellowship, love, companionship, society, and 

household services" (SAC ¶ 32)], 37 [Ilga damaged by loss of consortium from injuries suffered 

by Slava], 38 [Ilga's "loss or impairment of traditional privileges of her marital consortium" and 

additional "general damages for loss of consortium"]; 55, 58-60].)  

Defendants do not argue that Ilga has not alleged facts sufficient to support causes of action for 
loss of consortium and vicarious liability for her loss of consortium claim in the third and fourth 
causes of action of the SAC. They implicitly concede she has alleged a viable claim for loss of 
consortium. (Memo. ISO Dem. p. 8, ll. 10-11.) "If the complaint states a cause of action under 
any theory, regardless of the title under which the factual basis for relief is stated, that aspect of 
the complaint is good against a demurrer." (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 
19 Cal.4th 26, 38.) The SAC with paragraphs 56 and 57 stricken states causes of action by Ilga 
for loss of consortium and for the medical center's vicarious liability for her loss of consortium 
claim and eliminates the negligence claim Defendants contend was improperly embedded in the 
third and fourth causes of action. The demurrers to the third and fourth causes of action of the 
SAC are overruled. 
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 7.  TIME:  9:00   CASE#: MSC21-00251 
CASE NAME: SUIDA VS MORCILLO 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
THEODORE SUIDA 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiff’s attorney to be relieved as counsel is granted. The court will 
modify and sign the order provided. 

  

 8.  TIME:  9:00   CASE#: MSC21-01961 
CASE NAME: DEENA BURKE VS OLD REPUBLIC TI 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGE ALLEGATIONS IN 
1ST AC FILED BY OLD REPUBLIC TITLE COMPANY 
* TENTATIVE RULING: * 
 
[Please see Line 9] 

  

 9.  TIME:  9:00   CASE#: MSC21-01961 
CASE NAME: DEENA BURKE VS OLD REPUBLIC TI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BRICKNER FILED 
BY OLD REPUBLIC TITLE COMPANY 
* TENTATIVE RULING: * 
 
          Defendant Old Republic Title Company (“Old Republic”) brings a demurrer and motion to 
strike with respect to the First Amended Complaint (“FAC”). The demurrer is sustained as to 
the ninth cause of action for concealment, and otherwise overruled. The motion to strike is 
denied. Plaintiffs have leave to amend. The amended complaint shall be filed and served by 
February 28, 2022. 

Background 

The FAC alleges, in sum, that plaintiffs are elders who were defrauded in a real property 
transaction. Specifically, William Brickner, a 71-year old, and his wife who is 66 (FAC, ¶¶2-3) 
bring this action through their attorney in fact / guardian ad litem, Deena Burke, to recover for 
the fraudulent purchase of a condo by Carol Concilio. Concilio, former attorney in fact for Mr. 
Brickner, held a power of attorney for him in 2019, but no authority to act for Leonora Burke. 
(FAC, ¶21.) In March of 2019, Brickner initiated the purchase of a condo through Concilio, by 
making an offer to purchase. The sellers responded by way of a counter-offer, which was 
accepted by Concilio on Brickner’s behalf, and which gave Brickner the right to purchase the 
condo. (FAC, ¶¶19-24.) A deposit was paid from plaintiffs’ funds. (FAC, ¶26.)  

On March 13, 2019, Addendum 1 was signed by Defendant Concilio, both individually 
and on behalf of Brickner, as well as the sellers, which stated “Carol A. Concilio to hereby be an 
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integral part of this contract and all documents as Buyer with William Scott Brickner.” (FAC, 
¶27.) The problem, as alleged in the FAC, is that this violated the terms of the power of attorney 
granted to Concilio. Concilio’s authority specifically excluded transfers to her personally, but she 
nonetheless acquired title to the condo in her personal capacity.  

Plaintiffs filed this action on October 1, 2021 against multiple defendants. An amended 
complaint was filed on November 10, 2021, alleging 14 causes of action: (1) Breach of Fiduciary 
Duty (2) Aiding and Abetting Breach of Fiduciary Duty, (3) Breach of Contract, (4) Breach of 
Covenant of Good Faith and Fair Dealing, (5) Intentional Interference with Contractual 
Relations, (6) Negligence, (7) Fraud, (8) Aiding and Abetting Fraud, (9) Concealment, (10) 
Conversion and Embezzlement, (11) Aiding and Abetting Conversion and Embezzlement, (12) 
Financial Abuse of Elder(s), (13) Intentional Infliction of Emotional Distress, and (14) Violations 
of California Business & Professions Code §17200. Except for Fraud (7th C/A), Conversion and 
Embezzlement (10th C/A), and Violation of Business & Profession Code 817200 (14th C/A), Old 
Republic is named in each of the counts.  

After efforts to meet and confer, Old Republic filed this demurrer to each cause of action 
asserted against it, and a motion to strike punitive damages. 

Plaintiffs oppose both motions except with respect to the ninth cause of action, which 
they concede was not sufficiently pleaded against Old Republic. They have agreed to remove 
this cause of action as to this defendant.  

As Old Republic points out, the opposition to the demurrer is procedurally problematic for 
its length. (California Rules of Court, Rule 3.1113(d).) Opposing memoranda are limited to 15 
pages (not 10, as stated by Old Republic). Plaintiffs shall comply with page limitations, or seek 
appropriate leave to exceed them, in all future briefing.  

Demurrer 

Standard 

A complaint must contain a statement of the facts constituting the cause of action in 
ordinary and concise language. (Code Civ. Proc. § 425.10(a)(1).) It is not to be tested for literary 
excellence. (Dillon v. Haskell (1947) 78 Cal.App.2d 814, 816.) 

A demurrer tests only the sufficiency of the plaintiff's complaint, i.e., whether it states 
facts sufficient to constitute a cause of action upon which relief may be based. (Kong v. City of 
Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1037, citing Code Civ. 
Proc., § 430.10, subd. (e).) In determining whether the complaint states facts sufficient to 
constitute a cause of action, the trial court may consider all material facts pleaded in the 
complaint and those arising by reasonable implication therefrom; it may not consider 
contentions, deductions or conclusions of fact or law. (Ibid., citations omitted.) The trial court 
also may consider matters of which it may take judicial notice. (Id., citing Code Civ. Proc., § 
430.30, subd. (a).) A demurrer should not be sustained without leave to amend if the complaint, 
liberally construed, can state a cause of action under any theory or if there is a reasonable 
possibility the defect can be cured by amendment. (Id. at 1038, citations omitted.) 

Analysis 

Uncertainty and Other Purported Bases  
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Old Republic purports to demur on the grounds of misjoinder of parties (Code of Civ. 
Proc. § 430.10 (d)) and failure to state whether a contract is in writing or oral (Code of Civ. Proc. 
§ 430.10 (g)), but fails to provide any argument on these points. (See Memorandum in Support 
of Demurrer, 4:2-3.) The demurrer for uncertainty (Code of Civ. Proc. § 430.10 (f)) is similarly 
unsupported as it simply repeats the arguments related to whether the individual counts amount 
to a cause of action. The Court construes this as an admission on ORTC’s part that these are 
not grounds for the Court to sustain its demurrer. (See Rule of Court 3.1113 (a).)  

In any event, uncertainty is a disfavored ground for sustaining a demurrer, and a 
demurrer for uncertainty will be sustained only when the pleading is such that the responding 
party cannot discern to what it must respond. (Williams v. Beechnut Nutrition Corp. (1986) 185 
Cal.App.3d 135, 139.) The FAC here meets that low bar. The Court expects that any lingering 
issues can be illuminated through discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 
Cal.App.4th 612, 616 [“demurrer for uncertainty is strictly construed, even where a complaint is 
in some respects uncertain, because ambiguities can be clarified under modern discovery 
procedures”].) 

Breach of Fiduciary Duty (1st C/A), and Duty Owed to Plaintiff Brickner  

Old Republic demurs to the breach of fiduciary duty cause of action, arguing it did not 

owe a duty to plaintiff Brickner. 

In all legally recognized fiduciary relationships, a duty exists as a matter of law. (Gab 

Bus. Servs. v. Lindsey & Newsom Claim Servs. (2000) 83 Cal.App.4th 409, 419, disapproved on 

another point in Reeves v. Hanlon (2004) 33 Cal.4th 1140, 1154.) The relationship between a 

party to an escrow and the escrow holder is one such recognized relationship. (Summit 

Financial Holdings, Ltd. v. Continental Lawyers Title Co. (2002) 27 Cal.4th 705, 711.) Still, 

“before a person can be charged with a fiduciary obligation, he must either knowingly undertake 

to act on behalf and for the benefit of another, or must enter into a relationship which imposes 

that undertaking as a matter of law.” (City of Hope National Medical Center v. Genentech, Inc. 

(2008) 43 Cal.4th 375, 386.) Agency and whether the requisite relationship existed is generally 

a question of fact. (See, e.g., Brokaw v. Black-Foxe Military Institute (1951) 37 Cal.2d 274, 278; 

Barbara A. v. John G. (1983) 145 Cal.App.3d 369, 383-384.) 

Old Republic cites Summit Financial Holdings, Ltd., supra, for the principle that an 

escrow holder’s fiduciary duty is limited to carrying out the escrow instructions of each of the 

parties to the escrow (id. at p. 711), but this premise is not controversial here. 

Plaintiff Brickner cannot properly be considered a stranger to the escrow here if the 

escrow instructions did include limits on what Concilio was allowed to do. Here, it is alleged that 

the Brickner Power of Attorney did include limits, and that these were incorporated into the 

escrow instructions. (See FAC, ¶65.) Plaintiffs allege the escrow instructions instructed Old 

Republic to keep deposits separate, and Old Republic failed to do so by co-mingling Plaintiff 

Brickner's funds with Plaintiff Concilio's funds. (FAC, ¶67.) The FAC further alleges the escrow 

instructions prohibited gifts from Brickner to Concilio, and that Old Republic violated that 

instruction. (FAC, ¶69.) These facts allege breach of a duty to plaintiff Brickner, who was a party 

to the escrow. Nothing further is required.  
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While Old Republic points out that plaintiffs have alleged the escrow was changed to 

omit plaintiff Brickner and substitute Concilio, the allegation does not amount to a judicial 

admission that Brickner was a stranger to the transaction. On the contrary, plaintiffs allege that 

Old Republic specifically created documents to replace plaintiff Brickner as a principal and to 

transfer plaintiff Brickner's assets to his agent, Concilio, against the terms of the relevant 

instructions. (FAC, ¶175 (d).) These allegations suggest Brickner was a party, at least at some 

point.  

Old Republic does not cite authority supporting the lack of a duty where an escrow 

transaction was opened in a plaintiff’s name, but later completed in that plaintiff’s absence (to 

his detriment). The wrong alleged here is the removal of plaintiff Brickner from the transaction in 

the first place. Old Republic is alleged to have created documents which made that wrong 

possible.  

Old Republic also contends this action sounds in contract, not tort, but the same act may 

constitute both a breach of contract and a tort. (Vandenberg v. Superior Court (1999) 21 Cal.4th 

815, 840.) Assuming the facts of the complaint, as we must, the allegations sufficiently state a 

cause of action. 

The demurrer is overruled with respect to the first cause of action. 

Third through Sixth Causes of Action 

Because Old Republic’s demurrer relies on the same argument discussed above with 

respect to Breach of Contract (3rd C/A), Breach of Covenant of Good Faith and Fair Dealing 

(4th C/A), Intentional Interference with Contractual Relations (5th C/A), and Negligence (6th 

C/A) (see Memorandum in Support of Demurrer, pp. 8-11), the above discussion applies equally 

here.  

The challenge to each of these causes of action consists of Old Republic’s fundamental 

misreading of the alleged wrong. Old Republic argues there is no duty to “third parties” or 

“strangers” to the escrow, but plaintiff Brickner has pleaded a direct relationship as a party to the 

escrow. While the evidence may ultimately reveal otherwise, the pleading adequately asserts 

these causes of action.  

The demurrer is overruled as to these causes of action. 

Aiding and Abetting (Second, Eighth, and Eleventh Causes of Action) 

Old Republic demurs to the causes of action involving a theory of its having aided and 

abetted intentional torts. These include aiding and abetting breach of fiduciary duty (2nd C/A), 

aiding and abetting fraud (8th C/A), and aiding and abetting conversion and embezzlement 

(11th C/A). Old Republic argues no tort duty can lie because the claims “sound in contract.” 

(See Memorandum in Support of Demurrer, 12:14.) As mentioned above, the pleading of 

contract and tort theories is not mutually exclusive. 
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As set forth in the demurrer, liability for aiding and abetting consists of a person (a) 

knowing the other's conduct constitutes a breach of duty and giving substantial assistance or 

encouragement to the other to so act or (b) giving substantial assistance to the other in 

accomplishing a tortious result and the person's own conduct, separately considered, 

constitutes a breach of duty to the third person. (Saunders v. Superior Court (1994) 27 

Cal.App.4th 832, 846.) 

Plaintiffs have stated that Old Republic knew the acts of Concilio amounted to the 

intentional torts alleged, and that it substantially assisted Concilio. For example, Old Republic is 

alleged to have assisted by creating and accepting unauthorized documents such as Addendum 

1. (See FAC, ¶¶27-28.) The FAC alleges Old Republic “(1) revised the Preliminary Title Report 

to add Defendant Concilio's name and revised it again to delete Plaintiff Brickner's name (2) 

relabeled Plaintiff Brickner's funds from William Scott Brickner's name to Defendant Concilio's 

name, (3) changed the Brickyard Escrow from the name of William Scott Brickner to the name of 

Carol Concilio and (4) drafted documents gifting Plaintiff's assets to Defendant Concilio in 

violation of the escrow instructions and (5) assisted Defendant Concilio to convert and embezzle 

Plaintiffs' assets.” (FAC, ¶74; see also FAC, ¶174 [defendants aided Concilio’s fraud by 

assisting her in obtaining mortgage using plaintiffs’ income and assets].)  

This is sufficient to withstand demurrer. The demurrer to the second, eighth, and 

eleventh causes of action is overruled.  

Concealment (9th C/A)  

Old Republic demurs to the cause of action for concealment and plaintiff concedes 

failure to sufficiently state a cause of action. “Each element in a cause of action for fraud or 

negligent misrepresentation must be factually and specifically alleged. The policy of liberal 

construction of pleadings is not generally invoked to sustain a misrepresentation pleading 

defective in any material respect.”  (Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 

519, internal citation omitted.)  

Generally, unless there are allegations of collusion or involvement by the escrow agent, 

the agent does not have a duty to disclose suspicious facts about a transaction if there are no 

instructions requiring such disclosures. (See Romo v Stewart Title (1995) 35 Cal.App.4th 1609, 

1619 n9; Lee v Title Ins. & Trust Co. (1968) 264 Cal.App.2d 160, 161.)  

For purposes of concealment, which is a form of fraud, Old Republic’s argument is 

correct: the allegations in the FAC are overly conclusory and the demurrer to this cause of 

action is sustained.  

Financial Abuse of Elder(s) (12th C/A)  

Old Republic demurs to the twelfth cause of action arguing simply that the cause of 
action requires “a specific taking by the named party.” It cites no authority for this principle, or 
the significance of this assertion. 

The statutory definition of financial abuse of an elder or dependent adult includes where 
a person or entity “[a]ssists in taking, secreting, appropriating, obtaining, or retaining real or 
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personal property of an elder or dependent adult for a wrongful use.” (See Welf. & Inst. Code, § 
15610.30 (a)(2).) Further, taking property for “wrongful use” occurs where, among other things, 
“the person or entity knew or should have known that this conduct is likely to be harmful to the 
elder or dependent adult.” (Welf. & Inst. Code, § 15610.30 (b).) 

Here, the FAC alleges Old Republic knew Plaintiff Brickner was a married man with a 
disabled wife. (FAC, ¶84.) It also states Old Republic knew Concilio's conduct was a breach of 
her fiduciary duty, and that Old Republic still gave her substantial assistance and 
encouragement. (FAC, ¶87.) The FAC alleges Old Republic knew the Brickner POA explicitly 
prohibited Concilio from accepting a gift of funds and co-mingling of money, but still assisted in 
documenting the embezzlement as a gift. (FAC, ¶136.)  

The cause of action is sufficiently alleged.  

Intentional Infliction of Emotional Distress (13th C/A)  

Citing Erlich v. Menezes (1999) 21 Cal.4th 543, Old Republic contends “emotional 
distress damages are not available for a contract action involving property and should 
accordingly be dismissed.” The Erlich case discussed conditions under which a breach of 
contract can be tortious, including where conduct amounting to a breach of contract also 
violates a duty independent of the contract arising from principles of tort law. Here, the 
allegations that Old Republic knowingly aided Concilio in stealing plaintiffs’ property invokes a 
duty separate and apart from that based in contract alone.  

A cause of action for intentional infliction of emotional distress exists when there is ‘(1) 
extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 
the defendant’s outrageous conduct.’ A defendant’s conduct is ‘outrageous’ when it is so 
‘extreme as to exceed all bounds of that usually tolerated in a civilized community.’ And the 
defendant’s conduct must be ‘intended to inflict injury or engaged in with the realization that 
injury will result.’ (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050–1051.) 

The FAC alleges Old Republic knew that Plaintiff Brickner was trying to meet his and his 
wife's housing needs, that he was elderly, in poor health, suffering from physical and mental 
ailments, and taking care of his disabled wife. Nevertheless, Old Republic refused to comply 
with his escrow instructions to help him buy a home for himself and his wife and instead helped 
Concilio fraudulently buy the condo using embezzled funds. Plaintiffs lost their home as a result. 
This caused Brickner physical pain and emotional distress (anxiety, fear, nervousness, worry, 
sleeplessness, humiliation, depression and shame), aggravated pre-existing medical conditions 
and resulted in a cerebral strike and brain damage. (FAC, ¶¶266-277.)  

These allegations state the required elements. The demurrer is overruled as to the 
thirteenth cause of action.  

Evidentiary Matters 

Defendant’s request for judicial notice of the complaint is granted.  

Defendant’s objections to evidence attached to the opposition brief are sustained. On 
demurrer, the Court does not look to outside facts. The exhibits to the opposition were not 
submitted as part of a formal request for judicial notice, but if they had been, the 
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unauthenticated exhibits (California Association of Realtors forms, escrow instructions, emails, 
etc.) are not the sort to be subject to judicial notice. The evidence is therefore not properly 
before the Court. 

Motion to Strike 

Preliminarily, the Court notes this motion is procedurally deficient. 

While the memorandum lists the text that Old Republic seeks to strike, the notice fails to 
comply with the California Rules of Court. Rule 3.1322 states that “[a] notice of motion to strike a 
portion of a pleading must quote in full the portions sought to be stricken except where the 
motion is to strike an entire paragraph, cause of action, count, or defense. Specifications in a 
notice must be numbered consecutively.”  

Turning to the substance of the motion, the Court may, upon a motion to strike by 
defendant: (a) Strike out any irrelevant, false, or improper matter inserted in any pleading, or (b) 
Strike out all or any part of any pleading not drawn or filed in conformity with the laws of this 
state, a court rule, or an order of the court. (Code Civ. Proc., §§ 435-436.) The matter must 
appear on the face of the complaint, or from any matter of which the court is required to take 
judicial notice. (Code Civ. Proc., § 437(a).) In ruling on motion to strike, courts do not read 
allegations in isolation, but rather as a whole, all parts in their context, assuming their truth. 
(Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Old Republic argues the plaintiffs’ allegations are too conclusory to allow for punitive 
damages, and that the claim for such damages must fail for lack of duty, as argued in the 
demurrer. 

Punitive damages are permitted in actions where the defendant has been guilty of 
oppression, fraud, or malice. (Civ. Code, § 3294 (a).) An allegation that defendants were guilty 
of "oppression, fraud, and malice," in the language of the statute authorizing punitive damages 
has been held to sufficient when sufficient facts are alleged to support the allegation. (Perkins v. 
Superior Court (1981) 117 Cal.App.3d 1, 6-7.) Here, Old Republic is alleged to have strayed 
from the instructions provided and affirmatively acted to allow an agent to replace the principal. 
As discussed above, the FAC sufficiently sets forth causes of action for breach of fiduciary duty, 
and aiding and abetting conversion, among others. The conclusory pleading is, therefore, not a 
reason to strike the request for punitive damages.  

The motion to strike is denied. 

 

  

10.  TIME:  9:00   CASE#: MSC21-02191 
CASE NAME: ROGAN VS SEQUOIA SURGICAL PAVI 
HEARING ON DEMURRER TO COMPLAINT of ROGAN FILED BY MEDICAL 
ANESTHESIA CONSULTANTS MEDICAL, JOHN RYU M.D 
* TENTATIVE RULING: * 
 
Before the Court is the demurrer to Plaintiffs' medical battery cause of action of the complaint by 

defendants Medical Anesthesia Consultants Medical Group, Inc. ("Consultants") and John Ryu, 
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M.D. ("Demurring Defendants"). For the reasons set forth, the general demurrer and special 

demurrer for uncertainty are overruled. 

Background 

Plaintiff John Rogan alleges that in February 2021, he consented to have a surgical procedure, 

specifically "a left anterior total hip arthroplasty, including ancillary services and the 

administration of anesthesia." (Compl. ¶ 7.) Defendants placed vials of spinal anesthetic and a 

blood clotting agent, tranexamic acid, both with yellow caps, next to one another on the 

anesthesia cart for the surgery. (Compl. ¶ 10.) Defendants injected the blood clotting agent, 

tranexamic acid, into his spinal canal rather than the spinal anesthesia. (Compl. ¶ 11.) 

Plaintiffs allege three causes of action, including medical battery and medical negligence by 

John Rogan and a claim for loss of consortium by Jill Rogan. Demurring Defendants have filed a 

general demurrer to the first cause of action for medical battery on the ground the facts alleged 

fail to state that cause of action (Code Civ. Proc. § 430.10(e)) and a special demurrer to that 

claim for uncertainty, asserting the cause of action should be re-pled as a negligence claim 

(Code Civ. Proc. § 430.10(f)).   

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 

859, 865; Carloss v. County of Alameda (2015) 242 Cal. App. 4th 116, 123.) The Court gives 

the complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court liberally construes the allegations of the 

cross-complaint. (Code Civ. Proc. § 452.) The Court is limited to consideration of the Complaint 

and matters of which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 

318; Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) Questions of fact 

cannot be decided by the Court on demurrer. (Requa v. Regents of University of California 

(2012) 213 Cal.App.4th 213, 223 ["In considering the merits of a demurrer, 'the facts alleged in 

the pleading are deemed to be true, however improbable they may be. [Citation.]' [Citation 

omitted.]"].) 

Because ambiguities can be clarified through discovery, demurrers for uncertainty are generally 

disfavored. (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 695.) " 

'[W]here the complaint contains substantive factual allegations sufficiently apprising defendant 

of the issues it is being asked to meet, a demurrer for uncertainty should be overruled or plaintiff 

given leave to amend.' [Citation omitted, emphasis added.]" (Id. [quoting Williams v. Beechnut 

Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].) 

Analysis 

A plaintiff states a cause of action for medical battery by alleging the plaintiff as a patient 

consented to one type of medical treatment or procedure, and the doctor performed a 

"substantially different treatment for which consent was not obtained." (Cobbs v. Grant (1972) 8 

Cal. 3d 229, 239 ("Cobbs").) In that circumstances there is a "clear case of battery." (Id.) (See 
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also Saxena v. Gaffney (2008) 159 Cal.App.4th 315, 324 ["a battery is an intentional tort that 

occurs when a doctor performs a procedure without obtaining any consent."].) "When the patient 

gives permission to perform one type of treatment and the doctor performs another, the requisite 

element of deliberate intent to deviate from the consent given is present." (Cobbs, supra, 8 

Cal.3d at 240.)  A claim for medical battery is distinct from a negligence claim: "[W] hen the 

patient consents to certain treatment and the doctor performs that treatment but an undisclosed 

inherent complication with a low probability occurs, no intentional deviation from the consent 

given appears; rather, the doctor in obtaining consent may have failed to meet his due care duty 

to disclose pertinent information. In that situation the action should be pleaded in negligence." 

(Id. at 241.) 

A claim for medical battery can also be stated when a patient conditions his consent to a 

medical procedure, and the doctor "exceeds the terms or conditions of the consent." (Ashcraft v. 

King (1991) 228 Cal.App.3d 604, 610 [reversing a nonsuit on plaintiff's claim for battery stated 

where plaintiff's mother consented to blood transfusions in connection with surgery on her 

daughter only if the blood came from patient's relatives, and doctor used HIV-contaminated 

blood from nonfamily donors].) (See also Dennis v. Southard (2009) 174 Cal.App.4th 540, 544 

[explaining CACI Instructions 530A and 530B and the distinction in battery claims between 

performing a substantially different procedure or treatment and battery based on conditional 

consent and the doctor exceeding the scope of consent].)  

In the absence of definitive case law addressing whether the procedure performed is a 

"substantially different treatment" from the treatment to which the patient consented, the 

question is one of fact not properly determined on demurrer. (Kaplan v. Mamelak (2008) 162 

Cal.App.4th 637, 645-647 ("Kaplan") [concluding the trial court erred in sustaining demurrers to 

plaintiff's battery cause of action].) In Kaplan, a patient consented to back surgery on discs T8-9. 

The surgeon operated on the wrong discs (T6-7 and T7-8), ones next to those to which the 

patient had consented for the surgery. (Id. at 646.) Noting that the examples of medical battery 

cited by the Court in Cobbs "do not seem to lend themselves to any overarching test for 

deciding at the margin whether a medical procedure is 'substantially different' from the 

authorized procedure" and finding little guidance in that decision, the Court concluded that "the 

matter is a factual question for a finder of fact to decide and, at least in this instance, not one 

capable of being decided on demurrer. (Id. at 647 [describing at length the types of medical and 

other evidence that might be presented to resolve the issue].) (See also So v. Shin (2013) 212 

Cal.App.4th 652, 669 [reversing order sustaining demurrer to battery cause of action, stating 

"the nature of the contact between plaintiff and Dr. Shin, and whether that contact was within the 

scope of plaintiff's consent, is a factual question for a finder of fact to decide."].)  

Plaintiffs allege that Mr. Rogan consented to spinal anesthesia but did not consent to the 

injection of the tranexamic acid into his spinal canal which he alleges is "not a component of 

appropriate anesthesia for the spinal procedure" to which Mr. Rogan consented. (Compl. ¶¶ 7, 

9, 11.) He alleges the injection of the tranexamic acid into his spinal canal was a substantially 

different procedure from the medical procedure, including the spinal anesthesia, to which he 

consented, and that he did not consent to the "injection of tranexamic acid into his spinal canal 

as part of his anesthesia." (Compl. ¶¶ 11-13.) These are factual allegations the Court must 
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accept as true for purposes of demurrer and are sufficient to allege the elements of a medical 

battery claim as stated in Cobbs and other authorities cited above. (Cobbs, supra, 8 Cal.3d at 

239 [doctor performing a "substantially different treatment" to that to which patient consented is 

medical battery].)  

Defendants cite Piedra v. Dugan (2004) 123 Cal.App.4th 1483 ("Piedra") for the proposition that 

the use of medication in the course of a medical procedure to which the patient has consented 

is within the scope of the procedure consented to, and therefore, use of the wrong medication 

as alleged here does not give rise to a medical battery claim for performing a "substantially 

different procedure" but only a claim for negligence for use of the wrong medication or lack of 

informed consent regarding the risk. (Am. Memo. ISO Dem. p. 6, ll. 21-27.) Piedra involved 

review of a nonsuit by the trial court on the medical battery claim, not a demurrer. The Court 

alternatively held that there was no error in granting the nonsuit, or if there was error, it was not 

prejudicial. (Id. at 1489-1490, 1494.) In granting the nonsuit on the battery claim, the trial court 

found no evidence the doctor "intentionally rendered a treatment that had not been consented 

to, or deviated from the scope of the consent." (Id.) In affirming the nonsuit, the Court of Appeal 

addressed a body of evidence before it, including consent forms signed by the plaintiff's parents 

describing the nature and scope of the procedure for which consent was given, and the Court 

found there was no evidence the parents had communicated to the doctor any conditions to the 

consent that the parents wanted to approve all medications used on their child. (Id. at 1497-

1498.) 

Defendants argue that the procedure Mr. Rogan consented to with spinal anesthesia was 

performed, there was no " 'substantially different' procedure" performed, medication 

administration is not a "procedure" but just a step in a procedure, and there was "no deliberate 

intent to deviate from the consent." (Am. Memo. ISO Dem. p. 5, ll. 13-16.) The arguments are 

not supported by published case authorities adopting these propositions as clear guidelines 

precluding a medical battery claim under the circumstances alleged.  

Defendants are asking the Court to find as a matter of law based on the allegations of the 

Complaint that the injection of the tranexamic acid into Mr. Rogan's spine was not a 

substantially different treatment from the hip arthroplasty and spinal anesthesia to which he 

consented, or was a complication or risk of the medical procedure that was not disclosed, and 

therefore Mr. Rogan can only state a claim for negligence. While Defendants argue that Mr. 

Rogan has not alleged any facts to support his claim that the injection of the tranexamic acid 

into his spinal canal was a different procedure or treatment (Reply p. 2, ll. 10-11), the Court in 

Kaplan makes it clear that what constitutes a substantially different procedure or treatment is a 

question of fact that may require expert or other evidence to determine and not one for the Court 

to decide on a demurrer. (Kaplan, supra, 162 Cal.App.4th at 647.) 

One formulation of the claim for medical battery in Cobbs addresses whether the patient 

received a different "treatment" (not procedure) than the treatment to which the patient 

consented, and Plaintiffs here allege Mr. Rogan agreed to spinal anesthesia but not injection of 

the blood clotting medication into his spinal canal. (Cobbs, supra, 8 Cal.3d at 239.) Whether 

injection of the tranexamic acid into the spine was a different procedure or treatment, or a risk or 

complication of the surgical procedure or treatment and anesthesia to which he consented, or 
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whether there was a lack of informed consent because the risk of use of the tranexamic acid 

was not disclosed, or whether there was conditional consent and a deviation from the scope of 

the conditions imposed by the patient, are questions of fact that the Court cannot determine on 

demurrer based on the allegations of the Complaint alone. (Kaplan, supra, 162 Cal.App.4th at 

647; So v. Shin, supra, 212 Cal.App.4th at 659.) 

 

  

11.  TIME:  9:00   CASE#: MSN22-0017 
CASE NAME: MOUDGIL, ET AL. VS WEST CONTRA 
HEARING ON MOTION TO/FOR ISSUANCE OF AN ALTERNATIVE WRIT OF 
MANDAMUS FILED BY ISABELLE MOUDGIL, JOHN GARCIA, GEORGE 
* TENTATIVE RULING: * 
 
The Court understands that the vaccine mandate challenged in the underlying Petition no longer 

has an effective date. (See 

https://simbli.eboardsolutions.com/SB_Meetings/ViewMeeting.aspx?S=36030499&MID=10367 

[agenda item (E)(3)].) As a consequence, the Court takes this hearing off calendar. 

Respondents are directed to file a declaration with the Court if and when a new enforcement 

date is set, and the Court will re-calendar the hearing on the Petition.   

 

 

https://simbli.eboardsolutions.com/SB_Meetings/ViewMeeting.aspx?S=36030499&MID=10367

